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DETAILED ACTION 

A request for continued examination under 37 CFR 1.114, including the fee set forth 
in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
04/15/2010 has been entered. 

This action is response to communications: application, filed on 02/13/2004; 
amendment filed on 04/1 5/201 0. Claims 1 -3, 5-6, 8-1 0,12,1 4-1 5, 1 7-1 8, 20 and 22- 
28 are presented for further examination. 

The applicant's arguments filed on 04/15/2010 have fully considered and they are 
persuasive based on the applicant's amendment; however the arguments are moot 
in view of the new ground(s) of rejection. See rejection(s) below for details. 

Claim Objections 
Claim 17 is objected to because of the following informalities: 
Claim 17 recites "A computer-readable medium having computer-executable 

instructions" should be "A computer-readable medium storing computer-executable 

instructions". Appropriate correction is required. 
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Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 17-18, 20 and 28 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 

Claims 17-18, 20 and 28 recite "a computer readable medium". In light of the 
specification, there is no description of the computer readable medium. Thus, the claims 
as a whole covers both transitory and non-transitory medium. Therefore, the claim fails 
to fall within one of the four statutory categories of invention recited in 35 U.S.C. § 101 : 
process, machine, manufacture, and composition of matter. 

The claims may be amended by changing "a computer readable medium" to "a 
non-transitory computer readable medium", thus excluding that portion of the scope 
covering transitory media. Therefore, an amendment would limit the claims to an eligible 
embodiment. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 1-3, 5-6, 8-10, 12, 14-15, 17-18, 20 and 22-28 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Albert et al. (US 6,970,913) hereinafter 
"Albert", and in view of Dar et al. (US 2004/0205120) hereinafter "Dar". 
Claim 1 

Albert teaches a communications system comprising: 

a plurality of servers [i.e. servers 221-223] connected together in a 
network [i.e. network 210] for processing a plurality of different job types [i.e. 
processing a plurality of task types for flowing of packets or handling connections 
(e.g. "routing the packet, gathering statistics. ..modifying packet" in col. 7, lines 
14-18; and "Forwarding agents can accomplish their required tasks" in col. 8, line 
11); and these task types will be implemented by a plurality of virtual machines 
on the servers] having respective resource usage [i.e. processing capacity 
usage] associated therewith (Albert, figure 2A; col. 6, line 51 -col. 7, line 30; col. 
8, lines 8-12, lines 57-67; col. 28, lines 9-47; col. 29, line 44-col. 30, line 49; col. 
32, lines 14-51); 

each server, after beginning execution of at least one job, determining a 
respective health metric thereof based upon at least one job being executed 
thereby [i.e. "The nature of the feedback messages from the real machines is 
that the messages somehow express the level of load on the real machine as a 
result of handling connections" and "the server determines the usage of 
processing capacity for each of the virtual machines that is being implemented" 
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in col. 30, lines 1-3, lines 21-23, thus the usage of processing capacity is 
considered as the health metric which determined from the result after the task 
being executed] and weighting the health metric of the at least one job [i.e. 
weighting the usage of processing capacity to obtain "a weight" for the virtual 
machine] (Albert, col. 28, lines 9-47; col. 29, line 44-col. 30, line 49; col. 32, lines 
14-51); and 

said servers mapping the weighted health metrics to a common scale [i.e. 
expressing the weights to a common level (e.g. high or low level)] (Albert, col. 30, 
line 1-col. 31, line 3; col. 32, lines 14-51); and 

a dispatcher [i.e. service manager 1 or 1140] for collecting the commonly 
scaled weighted health metrics [i.e. weights or levels of load] from said servers 
[i.e. the servers the real machines] by polling said servers for the weighted health 
metrics [i.e. retrieving is considered as polling the weights of the real machines] 
and distributing jobs to said servers based thereon [i.e. assigning connection 
tasks to the real machines based on the weights] (Albert, figures 2A, 1 1 A; col. 6, 
line 51-col. 7, line 30; col. 8, lines 8-12, lines 57-67; col. 28, lines 9-47; col. 29, 
line 44-col. 30, line 49; col. 32, lines 14-51). 

Albert fails to teach different resource usage characteristics; and the 
health metric is determined based upon the respective resource usage 
characteristic after execution of the job, the resource usage characteristic 
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representing resources being consumed by the at least one job; and the 
weighted health metrics for different resource usage characteristics. 

However, in an analogous art, Dar teaches different resource usage 
characteristics [i.e. processor (CPU), memory, and input/ouput (I/O) metrics] 
(Dar, paragraphs 0029); the health metric is determined based upon the 
respective resource usage characteristic after execution of the job [i.e. the health 
of the server is considered as the heath metric which aggregating the metrics. 
Moreover, Dar discloses "This monitoring may be periodic, e.g., every 10 
seconds.. .or a synchronous monitoring of a different period would be 
acceptable", thus the monitoring could be run for obtaining the health and/or the 
metrics after a period of time of the program execution], the resource usage 
characteristic representing resources being consumed by the at least one job [i.e. 
the metrics are consumed by the program] (Dar, paragraphs 0001 , 0027, 0029- 
0032); and the weighted health metrics for different resource usage 
characteristics [i.e. the total loads for the servers for different resource (e.g. CPU, 
memory, I/O) loads] (Dar, paragraphs 0001 , 0027, 0029-0032). 

Therefore, it would have been obvious to one having ordinary skill in the 
art at the time the invention was made to incorporate the features of different 
resource usage characteristics; and the health metric is determined based upon 
the respective resource usage characteristic after execution of the job, the 
resource usage characteristic representing resources being consumed by the at 
least one job; and the weighted health metrics for different resource usage 
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characteristics, as disclosed by Dar, into the teachings of Albert. One would be 
motivated to provide "one or more of the following advantages... to improve 
resource utilization by the servers... Network server load balancing may be 
improved. Availability and/or scalability of network servers can be improved" 
[Dar, paragraph 0016]. 

Claim 2 

Albert in combination with Dar teach the communications system of Claim 1 
wherein the resource usage characteristics comprise at least one processing utilization 
characteristic and at least one input/output utilization characteristic [i.e. processor 
(CPU) and input/ouput (I/O) metrics] (Dar, paragraph 0029). 

Claim 3 

Albert in combination with Dar teach the communications system of Claim 1 
further comprising a knowledge base [i.e. a database] for cooperating with said 
dispatcher [i.e. the service manager] for storing the weighted health metrics [i.e. storing 
the weights] (Albert, col. 31, lines 49-59). 



Claim 5 
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Albert in combination with Dar teach the communications system of Claim 1 
wherein said servers provide completed job results to said dispatcher, and wherein the 
weighted health metrics are provided to said dispatcher with the completed job results 
[i.e. "the feedback messages from the real machines is that the messages somehow 
express the level of load on the real machine as a result of handling connections", and 
"a process executed on a server for determining a weight to be sent to the service 
manager in a feedback message... to determining the weights..., in a step 1206, the 
server determines the remaining processing capacity", thus the weights are sent to the 
service manger for the completed job/process results] (Albert, Col. 30, L. 1-49). 

Claim 6 

Albert in combination with Dar teach the communications system of Claim 1 
further comprising at least one load generator [i.e. load balancer] for generating the jobs 
for said servers and communicating the jobs to said dispatcher; and wherein said 
dispatcher [i.e. the service manager] further provides the completed job results to said 
at least one load generator [i.e. "load balancer to be located between group of servers. 
It would be advantageous if a distributed architecture could be used for load balancing 
and if a server manager could be used to gather feedback from servers to make better 
load balancing decisions" in col. 3, lines 60-64] (Albert, col. 3, line 59-col. 4, line 3; col. 
8, lines 57-67; col. 11, lines 56-65; col. 28, lines 9-47; col. 30, lines 1-49; col. 32, lines 
14-51). 
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Claim 8 

Albert in combination with Dar teach the communications system of Claim 1 
wherein the jobs relate to electronic mail (e-mail) processing [i.e. the programs provide 
email service] (Dar, paragraph 0001 ). One would be motivated to provide a wide array 
of services to clients via the network [Dar, paragraph 0001] 

Claim 9 

Albert teaches a load distributor for a plurality of servers [i.e. servers 221-223] 
connected together in a network [i.e. network 210] for processing a plurality of different 
job types [i.e. processing a plurality of task types for flowing of packets or handling 
connections (e.g. "routing the packet, gathering statistics. ..modifying packet" in col. 7, 
lines 14-18; and "Forwarding agents can accomplish their required tasks" in col. 8, line 
11); and these task types will be implemented by a plurality of virtual machines on the 
servers] having respective resource usage [i.e. processing capacity usage] associated 
therewith (Albert, figure 2A; col. 6, line 51 -col. 7, line 30; col. 8, lines 8-12, lines 57-67; 
col. 28, lines 9-47; col. 29, line 44-col. 30, line 49; col. 32, lines 14-51); each server, 
after beginning execution of at least one job, determining a respective health metric 
thereof based upon at least one job being executed thereby [i.e. "The nature of the 
feedback messages from the real machines is that the messages somehow express the 
level of load on the real machine as a result of handling connections" and "the server 
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determines the usage of processing capacity for each of the virtual machines that is 
being implemented" in col. 30, lines 1-3, lines 21-23, thus the usage of processing 
capacity is considered as the health metric which determined from the result after the 
task being executed] and weighting the health metric of the at least one job [i.e. 
weighting the usage of processing capacity to obtain "a weight" for the virtual machine] 
(Albert, col. 28, lines 9-47; col. 29, line 44-col. 30, line 49; col. 32, lines 14-51), the load 
distributor comprising: 

a dispatcher [i.e. service manager 1 or 1140] for collecting the commonly 
scaled weighted health metrics [i.e. weights or levels of load] from said servers 
[i.e. the servers or the real machines] by polling said servers for the weighted 
health metrics [i.e. retrieving is considered as polling the weights of the real 
machines] and distributing jobs to said servers based thereon [i.e. assigning 
connection tasks to the real machines based on the weights] (Albert, figures 2A, 
11 A; col. 6, line 51 -col. 7, line 30; col. 8, lines 8-12, lines 57-67; col. 28, lines 9- 
47; col. 29, line 44-col. 30, line 49; col. 32, lines 14-51); and 

said servers mapping the weighted health metrics to a common scale [i.e. 
expressing the weights to a common level (e.g. high or low level)] (Albert, col. 30, 
line 1-col. 31, line 3; col. 32, lines 14-51); and 

a knowledge base [i.e. a database] for cooperating with said dispatcher 
[i.e. the service manager] for storing the weighted health metrics [i.e. storing the 
weights] (Albert, col. 31, lines 49-59). 
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Albert fails to teach different resource usage characteristics; and the 
health metric is determined based upon the respective resource usage 
characteristic after execution of the job, the resource usage characteristic 
representing resources being consumed by the at least one job; and the 
weighted health metrics for different resource usage characteristics. 

However, in an analogous art, Dar teaches different resource usage 
characteristics [i.e. processor (CPU), memory, and input/ouput (I/O) metrics] 
(Dar, paragraphs 0029); the health metric is determined based upon the 
respective resource usage characteristic after execution of the job [i.e. the health 
of the server is considered as the heath metric which aggregating the metrics. 
Moreover, Dar discloses "This monitoring may be periodic, e.g., every 10 
seconds. ..or a synchronous monitoring of a different period would be 
acceptable", thus the monitoring could be run for obtaining the health and/or the 
metrics after a period of time of the program execution], the resource usage 
characteristic representing resources being consumed by the at least one job [i.e. 
the metrics are consumed by the program] (Dar, paragraphs 0001 , 0027, 0029- 
0032); and the weighted health metrics for different resource usage 
characteristics [i.e. the total loads for the servers for different resource (e.g. CPU, 
memory, I/O) loads] (Dar, paragraphs 0001 , 0027, 0029-0032). 

Therefore, it would have been obvious to one having ordinary skill in the 
art at the time the invention was made to incorporate the features of different 
resource usage characteristics; and the health metric is determined based upon 
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the respective resource usage characteristic after execution of the job, the 
resource usage characteristic representing resources being consumed by the at 
least one job; and the weighted health metrics for different resource usage 
characteristics, as disclosed by Dar, into the teachings of Albert. One would be 
motivated to provide "one or more of the following advantages. ..to improve 
resource utilization by the servers... Network server load balancing may be 
improved. Availability and/or scalability of network servers can be improved" 
[Dar, paragraph 0016]. 



Claim 14 

Albert teaches a job distribution method for a plurality of servers a plurality of 
servers [i.e. servers 221-223] connected together in a network [i.e. network 210], the 
servers for processing a plurality of different job types [i.e. processing a plurality of task 
types for flowing of packets or handling connections (e.g. "routing the packet, gathering 
statistics. ..modifying packet" in col. 7, lines 14-18; and "Forwarding agents can 
accomplish their required tasks" in col. 8, line 11); and these task types will be 
implemented by a plurality of virtual machines on the servers] having respective 
resource usage [i.e. processing capacity usage] associated therewith (Albert, figure 2A; 
col. 6, line 51 -col. 7, line 30; col. 8, lines 8-12, lines 57-67; col. 28, lines 9-47; col. 29, 
line 44-col. 30, line 49; col. 32, lines 14-51), the method comprising: 
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determining a respective health metric of each server after it begins 
execution of at least one job based upon the at least one job being executed 
thereby [i.e. "The nature of the feedback messages from the real machines is 
that the messages somehow express the level of load on the real machine as a 
result of handling connections" and "the server determines the usage of 
processing capacity for each of the virtual machines that is being implemented" 
in col. 30, lines 1-3, lines 21-23, thus the level of load of each real machine is 
determined based on the usage of processing capacity from the result after the 
task being executed] and weighting the health metric of the at least one job [i.e. 
weighting the usage of processing capacity to obtain "a weight'] (Albert, col. 28, 
lines 9-47; col. 29, line 44-col. 30, line 49; col. 32, lines 14-51); 

polling said servers for the weighted health metrics [i.e. retrieving is 
considered as polling the weights of the real machines] (Albert, col. 32, lines 14- 
51) and mapping the weighted health metrics to a common scale [i.e. expressing 
the weights to a common level (e.g. high or low level)] (Albert, col. 30, line 1-col. 
31, line 3; col. 32, lines 14-51); and 

distributing jobs to said servers based upon the commonly scaled 
weighted health metrics [i.e. assigning connection tasks to the real machines 
based on the weights] (Albert, col. 28, lines 9-47; col. 29, line 44-col. 30, line 49; 
col. 32, lines 14-51). 
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Albert fails to teach different resource usage characteristics; and the 
health metric is determined based upon the respective resource usage 
characteristic after execution of the job, the resource usage characteristic 
representing resources being consumed by the at least one job; and the 
weighted health metrics for different resource usage characteristics. 

However, in an analogous art, Dar teaches different resource usage 
characteristics [i.e. processor (CPU), memory, and input/ouput (I/O) metrics] 
(Dar, paragraphs 0029); the health metric is determined based upon the 
respective resource usage characteristic after execution of the job [i.e. the health 
of the server is considered as the heath metric which aggregating the metrics. 
Moreover, Dar discloses "This monitoring may be periodic, e.g., every 10 
seconds. ..or a synchronous monitoring of a different period would be 
acceptable", thus the monitoring could be run for obtaining the health and/or the 
metrics after a period of time of the program execution], the resource usage 
characteristic representing resources being consumed by the at least one job [i.e. 
the metrics are consumed by the program] (Dar, paragraphs 0001 , 0027, 0029- 
0032); and the weighted health metrics for different resource usage 
characteristics [i.e. the total loads for the servers for different resource (e.g. CPU, 
memory, I/O) loads] (Dar, paragraphs 0001 , 0027, 0029-0032). 

Therefore, it would have been obvious to one having ordinary skill in the 
art at the time the invention was made to incorporate the features of different 
resource usage characteristics; and the health metric is determined based upon 
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the respective resource usage characteristic after execution of the job, the 
resource usage characteristic representing resources being consumed by the at 
least one job; and the weighted health metrics for different resource usage 
characteristics, as disclosed by Dar, into the teachings of Albert. One would be 
motivated to provide "one or more of the following advantages. ..to improve 
resource utilization by the servers... Network server load balancing may be 
improved. Availability and/or scalability of network servers can be improved" 
[Dar, paragraph 0016]. 

Claim 22 

Albert in combination with Dar teach the communications system of Claim 1, 
wherein the at least one job comprises e-mail delivery [i.e. the programs provide email 
service, and the email delivery is included in the email service] (Dar, paragraph 0001 ). 
One would be motivated to provide a wide array of services to clients via the network 
[Dar, paragraph 0001]. 

Claim 23 

Albert in combination with Dar teach the communications system of Claim 6, 
wherein said at least one load generator [i.e. load balancing] comprises an e-mail 
aggregation engine [i.e. the programs provide email service, and the load balancing 
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between the servers for performing the programs based on the aggregating metrics, 
thus the examiner interprets that the aggregating metrics would be done by an 
aggregation engine] (Dar, paragraphs 0001, 0016, 0029, 0033). 

Claim 24 

Albert in combination with Dar teach the communications system of Claim 6, 
wherein said servers also provide completed job results to said at least one load 
generator [i.e. "load balancer to be located between group of servers. It would be 
advantageous if a distributed architecture could be used for load balancing and if a 
server manager could be used to gather feedback from servers to make better load 
balancing decisions" in col. 3, lines 60-64] (Albert, col. 3, line 59-col. 4, line 3; col. 8, 
lines 57-67; col. 11, lines 56-65; col. 28, lines 9-47; col. 30, lines 1-49; col. 32, lines 14- 
51). 

Claims 10, 12, 25, 26 are corresponding apparatus claims of system claims 2, 5, 22, 6. 
Therefore, they are rejected under the same rationale. 



Claims 15, 27 are corresponding method claims of system claims 2, 22. Therefore, they 
are rejected under the same rationale. 
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Claims 17-18, 20, 28 are corresponding computer-readable medium claims of 
apparatus claims 9-10, 12, 25. Therefore, they are rejected under the same rationale. 

Conclusion 

The prior arts made of record and not relied upon are considered pertinent to 
applicant's disclosure: 

1 . Chellis et al., U.S. Patent No. 6,901 ,446 disclosed system and method for 
describing and automatically managing resources. 

2. Colby et al., U.S. Patent No. 6,862,624 disclosed method and apparatus for 
directing a flow of packets based on request and server attributes. 

3. Jones, U.S. PG-Pub. 2004/0267548 disclosed workload profiling in computers. 
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